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  INTERIM  DECISION ON ARBITRABILITY    
 
I. ISSUE: 
 
Whether the Union’s grievance dated November 6, 2017 is procedurally arbitrable? 
 
II. BACKGROUND 
 

This grievance arises under a collective-bargaining agreement (CBA) between the 

Department of Veterans Affairs (the Agency)  and AFGE Local 17 (the Union) in effect at all 

applicable times.  The Union is the exclusive-bargaining representative of a unit that includes 

Attorneys-Attorney Advisors within the bargaining unit working for the Department of Veterans 

Affairs Board of Veterans Appeals (the Office of Veterans Affairs Law Judges [OVLJ], now 

known as the Office of Appellate Operations (OAO)), the employees on behalf of whom the Union 

filed the instant grievance.   

On November 6, 2017, the Union filed a grievance alleging violations of the Federal 

Employee Pay Act (FEPA) of Title V, the OPM implementing regulations, and CBA Article 21, 

on behalf of all OVLJ Attorneys – Attorney Advisors (Veterans) in the bargaining unit, which 

reads in relevant part: 

This Grievance is filed pursuant to the Master Collective Bargaining Agreement (Master 
Agreement) between AFGE and VA, effective March 15, 2011, as a Union Grievance, 
defined in Article 43, Section 2A…. 
 
This Grievance is filed on behalf of all OVLJ Attorneys – Attorney Advisors(Veterans) in 
the bargaining unit employed by the Department of Veterans Affairs (“the Agency”) and 
represented by AFGE Local 17 (“the Union”), including all such current employees, 
including all such past employees who were in the bargaining unit at any time during the 
six (6) year period prior to the filing of this Grievance, and also including all such 
employees who will join the Bargaining Unit at any time during the pendency of this 
Grievance up to the final and Complete resolution of this Grievance. (Underscoring in the 
original.) 
 
In accordance with Article 43, Note 5, this Union Grievance is initiated at Step 3 because 
the requested relief and corrective action is clearly beyond the authority of a lower level 
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supervisor, and the Union is grieving the actions which include those of management 
officials other than first line supervisors.  The Grievance is hereby presented to the 
Administration or Staff Office Head, acknowledging that no step 1 or step 2 Grievances 
were filed with the first line supervisor or Service Director, as the Grievance is required to 
be filed at Step 3.  
 
The Union alleges that, for all times covered by this Grievance, the Agency violated and 
continues to violate Title V, specifically the Federal Employee Pay Act (FEPA), OPM 
Regulations, and the Master Agreement, including, but not limited to Article 21, along with 
other relevant and applicable laws, rules, regulations and agreements in failing to pay 
proper compensation for overtime worked to OVLJ Attorneys – Attorney Advisors 
(Veterans). 
 
Specifically, these employees have worked and continue to work, at the direction and/or 
inducement of Agency management, outside of their tour of duty hours without receiving 
proper compensation from the Agency.  This failure to provide proper compensation was 
and is in violation of law and violation of contract, and is alleged by the Union to have 
occurred on behalf of all those covered by this Grievance for all timeframes covered by 
this Grievance. 
 
These violations are ongoing and continuing, and these violations have been and continue 
to occur, for the entire duration of time covered by this subject Grievance.  The Union 
seeks relief for these past, current and prospective violations on behalf of all those past, 
current and future employees covered by this matter.   As relief, the Union requests the 
following: 
 
1. Credit Hours – Involuntary – The Agency pay backpay damages, on behalf of each 
affected employee, for a period from six years prior to the filing of this Grievance up to the 
date of final resolution, for overtime as required by FEPA for hours of work the employee 
received credit hours but for which the work was not worked voluntarily (for the purpose 
of earning credit hours) at the employee’s request. 
 
2. Title V Overtime – The Agency pay each affected employee backpay damages, for a 
period from six years prior to the filing of this Grievance up to the date of final resolution, 
for overtime equal to the employee’s overtime rate of pay as reflected at www.opm.gov, 
for time the employee performed work that was ordered and/or induced – but for which the 
employee was not paid or otherwise appropriately compensated; 
 
3. The Agency pay interest on all damages; and 
 
4. The Agency pay reasonable attorney fees, costs and expenses.  (Bolding in original.) 
 
The grievance also contains an offer to meet to discuss and resolve the matter and to 

provide further information.  With its grievance, the Union filed a comprehensive 5 U.S.C. Section 
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7114 (b)(4) Request for Information (RFI) with the Agency, seeking material relevant to liability 

and damages.  According to the Agency, by January 31, 2019, it had supplied all the information 

that was readily available and to which the Union was legally entitled.  Thereafter, the parties held 

several meetings to discuss the grievance. 

On August 12, 2019, the Agency denied the grievance, noting, inter alia, that it does not 

provide credit hours for decision writing attorneys and describing the Agency’s performance 

standards since November 6, 2011, the timeframe identified in the Union’s grievance, in support 

of its contention that all of the Agency’s performance standards have been reasonable and 

attainable.  The Answer describes the Agency’s Paid Overtime Program, which allows attorneys 

to be approved for overtime.  The Agency asserts that the significant percentage of attorneys who 

worked authorized overtime establishes that the Agency’s performance standards are reasonable, 

and the Agency has not induced attorneys to work unpaid overtime.  The Answer contends that 

the Union has not presented it with specific information to support its allegations. 

On August 22, 2019, the Union invoked arbitration.  Efforts to settle the grievance were 

unsuccessful, and, on September 3, 2021, the parties selected the undersigned Arbitrator to hear 

the grievance.  In a conference call on September 15, 2021, the parties agreed to brief the issue of 

procedural arbitrability and any other threshold issues as a preliminary matter. 

On October 28, 2021, the Agency filed “Agency’s Motion to Dismiss Grievance for Lack 

of Arbitrability” (MTD), seeking to have the grievance denied in full as not arbitrable.  On January 

3, 2022, the Union filed “Union’s Brief in Opposition to Agency’s Motion to Dismiss Grievance 

for Lack of Arbitrability.” (Opp.)  On February 1, 2022, the Agency filed  “Agency’s Rebuttal to 

the Grievant’s Response to the Agency’s Motion to Dismiss Grievance for Lack of Arbitrability.” 

(Rebuttal)  On March 1, 2022,   the  Union filed “Union’s Reply to Agency’s Rebuttal to Union’s 
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Brief in Opposition to Agency’s Motion to Dismiss Grievance for Lack of Arbitrability” 

(Surrebuttal), and the undersigned Arbitrator closed the record on the issue of procedural 

arbitrability.  For the purpose of this ruling on a preliminary matter, the Arbitrator accepts the truth 

of the facts and matters represented in the submitted documents. 

III.  APPLICABLE COLLECTIVE BARGAINING AGREEMENT CLAUSES AND 
STATUTES 
 
A. Collective Bargaining Agreement Clauses: 
 
   Article 2 – Governing Laws and Regulations 
 
Section 1 – Relationship to Laws and Regulations 
 
In the administration of all matters governed by this Agreement, officials and employees shall be 
governed by applicable federal statutes.  They will also be governed by government-wide 
regulations in existence at the time this Agreement was approved. 
 
   Article 21 – Hours of Work and Overtime1 
 

Article 43 – Grievance Procedure 
 
Section 1 – Purpose 
The purpose of this article is to provide a mutually acceptable method for prompt and equitable 
settlement of grievances.  This is the exclusive procedure for Title 5, Title 38 Hybrids and Title 38 
bargaining unit employees in resolving grievances that are within its scope, except as provided in 
Sections 2 and 3. 
 
Section 2 - Definition 
A. A grievance means any complaint by an employee(s) or the Union concerning any matter 
relating to employment, any complaint by an employee, the Union, or the Department concerning 
the interpretation or application of this Agreement and any supplements or any claimed violation, 
misinterpretation or misapplication of law, rule, or regulation affecting conditions of employment.  
The Union may file a grievance on its own behalf, or on behalf of some or all of its covered 
employees. 
…. 
Section 4 – Jurisdiction 
If either party considers a grievance non-grievable or non-arbitrable, the original grievance will be 
considered amended to include this issue.  The Department must assert any claim of non-
grievability or non-arbitrability no later than the Step 3 decision. 
 

 
1 Because this Interim Decision and Award is limited to procedural arbitrability, it is unnecessary to set forth the 
applicable sections of Article 21 at this time. 
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Section 7 - Procedure 
 
B. Step 3. 
….  The Step 3 grievance must state, in detail, the basis for the grievance and the corrective action 
desired.  The Director of designee shall meet with the aggrieved employee(s) and their Union 
representative within seven calendar days from the receipt of the Step 3 grievance to discuss the 
grievance. 
Note 5: It is agreed that grievances should normally be resolved at the lowest level possible.  
However, there will be times when a grievance may be more appropriately initiated at the second 
or third step or the procedure, for example, … when the supervisor at the lower level clearly has 
no authority to resolve the issue, or when the Union grieves an action of a management official 
other than a Step 1 supervisor.  …. 
 
Section 10 -Multiple Grievances  
Multiple grievances over the same issue may be initiated as either a group grievance or as single 
grievances at any time during the time limits of Step 1.  Grievances may be combined and decided 
as a single grievance at the later steps of the grievance procedure by mutual consent.  (emphasis 
added). 
 
 

         Relevant Statute 
  
The Federal Service Labor-Management Relations Statute (FSLMRS)  states in relevant part: 
 
5 U.S.C. 7103 (a)(9)  For the purposes of this chapter -- "grievance" means any complaint-- 

(B)     by any labor organization concerning any matter relating to the employment of any 
employee; or 

       (C)     by any employee, labor organization, or agency concerning-- 
 (i)  the effect or interpretation, or a claim of breach, of a collective bargaining       
agreement; or 
(ii) any claimed violation, misinterpretation, or misapplication of any law, rule, or 
regulation affecting conditions of employment; 

 
5 U.S.C. 7114(b)(4) [I]n the case of an agency, [it has the duty] to furnish to the exclusive 
representative involved … data – (A) which is normally maintained by the agency in the regular 
course of business. 
 
5 U.S.C. 7121(b)(1) Any negotiated grievance procedure … shall (C) include procedures that –(i) 
assure an exclusive representative the right, in its own behalf or on behalf of any other employee… 
to present and process grievances …. 
 
 

 

 



 7 

IV. POSITIONS OF THE PARTIES 

A. Agency Motion to Dismiss 

1. The Agency did not consent to a Class Action Grievance and, therefore, it must be denied. 

The Agency contends that the CBA provides for individual and national grievances, but it  

does not provide for a class action arbitration such as the Union seeks here.  The Agency relies 

upon Article 43, Section 10, above, which requires “mutual consent” of the parties to combine 

multiple grievances or a group grievance.   The Agency notes that in its Answer to the Union’s 

grievance, it “explicitly stated” that it did not consent to a class action and, therefore, the Union 

cannot bring the instant class action grievance. 

The Agency relies on the Supreme Court’s Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407 

(2019)(Lamps Plus),2 holding that “courts may not infer from an ambiguous agreement that parties 

have consented to arbitrate on a classwide basis.”  The Agency argues that, in fact, here the CBA 

is not just ambiguous or silent but explicit that mutual consent is required to permit a classwide 

grievance and arbitration.   

The Agency rejects the Union’s assertion that Lamps Plus applies only to the private sector, 

noting no such limitation in the opinion.  According to the Agency, in the absence of proof that 

Lamps Plus does not apply in the public sector, the grievance must be dismissed.   

The Agency asserts that the Union’s reliance on U.S. Department of Army, White Sands 

Missile Range and NFFE, Local 2049, 67 FLRA 619 (2014)(White Sands), is misplaced because 

the CBA in that case was silent on permitting class actions, while, in the instant grievance, the 

 
2 The Agency also relies, inter alia, on the Supreme Court decisions in AT&T Mobility v. Concepcion, 131 S.Ct. 
1740 (2011)(Concepcion); Stolt-Nielsen, S.A. v. Animalfeeds International Corp., 130 S.Ct. 1758 (2010)(Stolt-
Nielsen); Green Tree Financial Corp. v. Bazzle, 539 U.S. 444 (2003)(Green Tree); Volt Information Services, Inc. v. 
Board of Trustees of Leland Stanford Junior Univ., 489 U.S.468 (1989)(Stanford); Mitshubishi Motors Corp. v. 
Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985)(Soler), on its argument that its consent is required for a 
classwide arbitration, and it has been rejected by the Agency in its Answer to the instant grievance. 
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CBA requires mutual consent to a class action grievance, and the Agency had expressly declined 

consent in its Answer.  

The Agency argues that classwide arbitration fundamentally alters arbitration.  It identifies 

two concerns about proceeding without the Agency’s consent –the risk of an adverse arbitration 

award that applies to multiple claimants with limited appeal rights and the increased cost, duration, 

and complexity of such an arbitration.  

The Agency disputes the Union’s contention that it filed a Union grievance rather than a 

class action grievance.  The Agency notes that the instant grievance is not a grievance on behalf 

of the entire bargaining unit, but only on behalf of those employees who allegedly have been 

induced to work overtime based on the Agency’s production standards.  The Union is seeking 

monetary relief only for that subset of employees.  The Agency argues that the Union has already 

filed a “Union grievance” concerning the production standards for the entire bargaining unit, which 

has been resolved with a Memorandum of Understanding (MOU).   In contrast, this grievance is a 

class action because it is on behalf of a similarly situated subset of the bargaining unit.   

2. In not identifying any grievants or details of the allegations, the Union did not comply with 
Article 43, Step 3. 
 

According to the Agency, the Union’s grievance disregards the letter and spirit of the CBA 

in failing to state with any specificity the names of the individuals who alleged that they had been 

induced to work overtime, when the overtime was worked, or the amount of money owed to each 

affected employee.  Moreover, the Agency maintains that no allegedly affected employee was 

named in the Step 3 grievance.  As a consequence, there have been no employees or categories of 

employees identified as the subject of the grievance.  The Agency cites Arbitrator Fredric 

Richmond’s decision in National  Federation of Federal Employees v. Dept. of the Air Force 

Vandenburg Air Force Base, FMCS Case No. 10-02318, *52 (Richmond, Arb. Nov. 17, 2011), 
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finding that it “put[s] the cart before the horse” to claim that “all” bargaining unit employees are 

aggrieved, when none have been identified.” Moreover, the Agency maintains, the process 

followed here deprives the parties of the opportunity to resolve disputes at a lower, informal level 

between the individual employee and the supervisor.  The Agency asserts that this process “force[s] 

the parties into costly arbitration with the hope of eventually learning whether there is a basis for 

the complaint.”  According to the Agency, the Union had the opportunity to provide the necessary 

details, but it failed to do so. 

3. The production quotas alleged to have led to forced overtime were negotiated and agreed 
to by the Union. 
 

The Agency asserts that the grievance alleges that the bargaining unit employees were 

forced to work outside their tour of duty to reach the necessary production quotas.  The Agency 

has had multiple performance standards since November 6, 2011.  An MOU was reached by the 

parties in August 2017 and another MOU was negotiated for FY 2019.  Id.  Having agreed to these 

production standards, the Agency contends that it is improper for the Union to allege that, for a 

period of six years prior to the grievance, that the production standards forced its bargaining unit 

employees to work overtime.  Even if there were attorneys who had to work outside their tour of 

duty to meet the quota, the Union cannot grieve based on a quota to which it agreed. 

B. Union’s Opposition to the Motion to Dismiss 

1. The presumption of arbitrability mandates a denial of the Motion to Dismiss. 

The Union contends that the Agency’s MTD must be dismissed because none of the 

Agency’s arguments are meritorious, and it cannot be said that “the arbitration clause is not 

susceptible of an interpretation that covers the dispute.”  Opp. at 5.  The Union begins by noting 

that the Agency has wrongly placed the burden on the Union to prove that the case is procedurally 
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arbitrable.  Since the Supreme Court’s Steelworkers Trilogy of 1960,3 case law has been clear that 

in considering procedural arbitrability there is a strong presumption in favor of arbitrability with 

doubts resolved in favor of arbitration.  The Union maintains  that this is a proper Union grievance, 

filed in accord with the CBA, and not a class action arbitration.   

2. This is a Union grievance under Article 43, Section 2, of the CBA, not a class action, and, 
therefore, the contractual requirements for a class action do not apply. 
  

The Union counters that the plain language of Article 43, Section 2, of the CBA, allows 

the instant grievance: 

A grievance means any complaint by … the Union concerning …any claimed violation, 
misinterpretation, or misapplication of law, rule, or regulation affecting conditions of 
employment.  The Union may file a grievance on its own behalf, or on behalf of some 
or all of its covered employees.  (Emphasis added.) 
 

Further, in its grievance, the Union explained that it filed at Step 3, in accord with Note 5 

of that step, which permits a filing at Step 3 when the supervisor at the lower steps does not have 

authority to resolve the grievance.  Moreover, the Agency, which has the burden of proof, has not 

described any steps that the Union failed to follow.  Therefore, the presumption of arbitrability has 

not been overcome. 

 The Union contends that because it has not filed a “class action,” the Agency’s arguments 

regarding the failure to file a proper class action are irrelevant. The bargaining unit members are 

neither class action members nor plaintiffs in this matter.  Rather, the Union filed a Union 

grievance under Article 43, Section 2A of the CBA, representing all bargaining unit employees, 

which is its right and duty under the Federal Sector Labor Management Relations Statute,  

5 U.S.C. Sec.7101, et. seq. (FSLMRS, the Statute).  

 
3 Steelworkers v. American Mfg. Co., 363 U.S. 564 (1960); Steelworkers v. Warrior & Gulf Navigation Co., 363 
U.S. 574 (1960); Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960). 
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The Union contends that the FSLMRS governs and provides for the type of action the 

Union filed in this case, notwithstanding private sector class action arbitration, and, therefore, “the 

Agency’s reliance on the holdings in Lamps Plus or Concepcion is misplaced.” Opp. at 6.   While 

Lamps Plus does not discuss its applicability to the federal sector, the Supreme Court had already 

done so in Karahalios v. National Federation of Federal Employees, Local 1263, 489 U.S. 527 

(2018). The federal sector is fundamentally different from the private sector. 

The Union notes that, under White Sands, a union may file a grievance on behalf of all of 

the bargaining unit employees, alleging a violation of a statute.  In White Sands, the FLRA found 

that the absence of any language permitting class actions was irrelevant because the FSLMRS 

permits the Union to represent all employees in a union grievance as a matter of law. White Sands 

at 620.  The Union’s ability to file a grievance on behalf of its employees is derived from the 

FSLMRS and not the CBA.  Such grievances are not class actions because there is only one 

plaintiff, the Union.  White Sands at 620.   

The Union observes that the FLRA has followed the White Sands precedent in U.S. 

Department of the Army, National Training Center and Fort Irwin and NFFE Local 2035, 71 

FLRA 522 (2020)(Ft. Irwin), and in U.S. Department of Veterans Affairs and NAGE, 72 FLRA 

194 (2021) (VA), concerning the same agency as here and another of its unions.   

The Union disputes the two arguments by the Agency in support of its objection that this 

is an improper class action  --  the greater risk of an adverse decision by a single arbitrator and the 

limitations on judicial review of arbitration awards.  The Union counters that federal sector 

arbitration awards are reviewable by the FLRA and contends that individual grievances by 

different arbitrators would entail more costs, time, and complexity.  The Union adds that a right 
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granted by statute should not be disregarded based on speculative claims of risks from “class” 

arbitration.  

3. The Union provided sufficient details to meet the CBA requirements and, even if it did not, 
that would not be a fatal defect. 

 

The Union maintains that the Union grievance meets all applicable requirements of the 

CBA, Article 43, Section 7, Step 3, which only requires that the Step 3 grievance “must state the 

basis for the grievance and the corrective action desired.”  The CBA does not require that each 

employee be identified, and, in fact, the affected bargaining unit employees were generally 

identified.  The Union complied with the CBA, giving notice of who is covered, the type of 

violations, and the categories of relief requested.  It put the Agency on notice of the alleged 

violations, including violations of FEPA and the CBA.  In the grievance, the Union also offered to 

meet to provide further information and discuss a resolution.  Grievance at 2.  Those meetings 

were held prior to the Agency’s denial of the grievance and the Union’s invocation of arbitration.   

The Union asserts that, during these meetings, it presented detailed information based on 

the results of an independent, comprehensive employee survey, which provided examples of 

overtime that needed to be performed.  Because the purpose of the Union grievance is to obtain 

appropriate relief for every violation of the specified laws and regulation, all the specific instances 

cannot be identified at the outset. In accord with the presumption of arbitrability, arbitrators have 

allowed unions to develop evidence in the hearing on the merits.  Opp. at 11.  While further detail 

is not necessary at this preliminary stage, the Union, nevertheless, has provided the Agency with 

detailed information in support of the grievance both in writing and in person.  
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 Although the Union contends that the Agency has not shown that the grievance fails to 

comply with the grievance procedure, it cannot, in any case, demonstrate prejudice resulting from 

the alleged deficiencies. 

4. The production quota agreements are irrelevant to the instant grievance. 

As argued by the Union, the production quotas are irrelevant in the instant grievance.  The 

grievance itself does not reference the production quotas.  Rather, the grievance “deals solely with 

overtime compensation due to bargaining unit employees under the law, regulation and agreement.”  

Opp. at 14.  Although the Union has grieved the production quotas separately, the Agency 

continues to have an obligation to pay compensation for overtime worked.  

IV. ANALYSIS  

Since the Steelworkers Trilogy,4 the three cases decided by the U.S. Supreme Court under 

the National Labor Relations Act, the law has been well settled that all doubts are resolved in favor 

of arbitrability.  Although the cases involved private sector employers under the NLRA, the 

general principles enunciated apply to the federal sector.  There is a strong presumption favoring 

arbitration of labor disputes as a matter of federal labor policy and contract language excluding 

certain disputes from arbitration must be clear and unambiguous, or unmistakably clear.  The test 

of arbitrability is whether it can be said the arbitration clause is subject to any interpretation that 

would permit arbitration of the matter.   

A. This is a Union grievance under the FSLMRS and the CBA and not a class action 
grievance. 
 

The threshold issue here is the distinction between arbitration under the Federal Arbitration 

Act (FAA), which governs private sector arbitration, and the FSLMRS, which governs federal 

arbitration.  The Federal Labor Relations Authority (the FLRA, the Authority) has made the 

 
4 See fn. 3, above. 
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distinction clear in White Sands, 67 FLRA No. 142.  In that case, the federal union had brought a 

Fair Labor Standards Act (FLSA) claim as a class/collective action concerning overtime for a 

bargaining unit of up to 1,500 employees.  Id. at 1-2.  The agency filed exceptions to that portion 

of the arbitrator’s ruling that the claim was procedurally arbitrable on “contrary-to-law, contrary-

to-public policy, nonfact, essence, and exceeds-authority grounds.” Id. at 2.  The Authority denied 

those exceptions, explaining that the Supreme Court cases under the FAA requiring consent for 

class actions in arbitrations do not apply to federal arbitration under the FSLMRS, which gives 

unions in the federal sector the obligation to represent the bargaining unit.   

The Authority reviews de novo exceptions raising a question of law.5  Id. at 4. In White 

Sands, the Authority rejected the agency’s exceptions in three recent Supreme Court decisions, 

including Conception (relied on by the Agency in the instant case), which precluded class 

arbitrations unless it was authorized by the arbitration clause of the contract.  The Authority 

reasoned: 

We do not find that Agency’s contrary-to-law arguments persuasive.  First, even if the 
Arbitration Act precludes an arbitrator from deciding whether a contract authorizes class 
arbitration, absent a request from the parties (an issue that the Court expressly declined to 
decide,) it is of no moment because this case concerns labor arbitration under the Federal 
Service Labor-Management Relations Statute (the FSLMRS, the Statute).  And, unlike the 
Arbitration Act, the Statute “provid[es] that all questions of arbitrability not otherwise 
resolved shall be submitted to arbitration.”   (Citation omitted.) 
 
Moreover, the Agency ignores the fact that the Statute provides “an exclusive 
representative the right, in its own or on behalf of any employee in the unit represented by 
the exclusive representative, to present and process grievances.”  Thus, the grievance in 
this case is neither a class action nor a collective action because there is only one “plaintiff”: 
the Union, which represents all bargaining-unit employees as a matter of law.  (Citations 
omitted.) (Emphasis in the original.) 

 

 
5 AFGE, Local 2595, Nat’l Border Patrol Council, 67 FLRA 190, 191 (2014), citing NTEU, Chapter 24, 50 FLRA 
330, 332 (1995). 
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Thus, the issue of consent to class actions does not apply in the federal sector because there is only 

“one plaintiff” under the FSLMRS.  In White Sands, the Authority also rejected the agency’s 

contention that the award was contrary to public policy because it “forced employers into class 

arbitration without a clear contractual language authorizing it.” Id. at 6. 

Recently, in US Dept of Veterans Affairs and NAGE (VA), 72 FLRA No. 41(April 23, 2021), 

adhering to White Sands, a case involving the same agency as the instant grievance and another of 

its unions, the Authority again distinguished private and federal sector arbitration on the issue of 

the need for consent by the parties to a class action.   The Authority “reaffirmed that a grievance 

filed on behalf of all bargaining-unit employees (BUEs) alleging violation of the Fair Labor 

Standards Act (FLSA) is not a class action because there is only one ‘plaintiff’ – the Union.”  Id. 

at 194.  In VA, 72 FLRA at 197-198, the Authority again followed the holding of White Sands, 

repeating the distinction between arbitration under the FAA and the FSLMRS: 

We find that the Agency here is ignoring the Authority’s reasoning and holding in White 
Sands, which the Authority recently reiterated in U.S. Department of the Army, National 
Training Center and Fort Irwin, California. It is of no matter whether the parties’ CBA 
allows or is silent as to class action grievances, because the Authority has continually held 
that, in these circumstances, “there is only one plaintiff,” the Union representing all BUEs.  
In addition, we also find the U.S. Supreme Court case that the Agency relies on here to be 
of no consequence, since – just as the Arbitrator found – that case concerns the Federal 
Arbitration Act and this case concerns a grievance filed under [the FSLMRS].  
Consequently, because the Agency has failed to establish that the award is irrational, 
unfounded, implausible, or in manifest disregard of the CBA, we deny the exception. 
(Citations omitted.) 

 

In summary, it is clear from FLRA authority that the law governing private sector 

arbitration and the Supreme Court cases relied upon by the Agency in the instant case to argue that 

it must consent to class action arbitration do not apply in the federal sector under the FSLMRS.  

The Agency has argued that White Sands is distinguishable because the contract there was silent 

on consent to class action arbitration, whereas in the instant case the CBA, Article 43, Section 10, 
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expressly requires “mutual consent to combine grievances.”  However, where there is only one 

“plaintiff” or grievant, the Union, there is no issue of combining grievances.  A contract 

requirement of consent to combine grievances is no more applicable than the silence of the contract 

in White Sands.  

The instant grievance, alleging violations of CBA Article 21(Overtime) and the FEPA of 

Title V is a Union grievance filed by the Union representing all bargaining unit employees over 

“any claimed violation, misinterpretation, or misapplication of any law, rule, or regulation 

affecting conditions of employment.”  5 U.S.C. Section 7103(a)(9)(C)(ii).  The Union is 

specifically permitted to file a Union grievance under Article 43, Section 2A of the CBA.  It is not 

a class action.  The only grievant is the Union.   

The fact that there was another Union grievance concerning production standards for the 

entire bargaining unit, which resulted in an agreement, does not mean that the Union cannot file 

another Union grievance over violations of the CBA, law, and regulation.   

The Agency contends that it is not a Union grievance because it is filed on behalf of a 

similarly situated subset of the bargaining unit.  However, the definition of a grievance in Article 

43, Section 2A, specifically states, “The Union may file a grievance on its own behalf, or on behalf 

of some or all of its covered employees.”  Clearly, this grievance is filed on behalf of “some or all 

of its covered employees.”  It is also true that White Sands, Ft. Irwin, and VA were all FLSA cases 

that were found arbitrable despite a lack of specific consent, and there, too, it is likely that 

ultimately not all BUEs were found entitled to relief.   

Finally, on the policy issues raised by the Agency, there is the availability of FLRA review 

to guard against erroneous arbitrator’s awards and a union grievance is arguably less costly than 

multiple individual grievances handled by multiple arbitrators. 
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B. The Union provided sufficient specificity to comply with Article 43, Section 7, Step 3. 

Article 43, Section 7, Step 3, of the CBA states only that at Step 3 the grievance “must 

state, in detail, the basis for the grievance and the corrective action desired.”  5 U.S.C. Section 

7121(b)(1) of the FSLMRS states only that “[a]ny negotiated grievance procedure referred to in 

subsection (a) of this section shall (A) be fair and simple, [and] (B) provide for expeditious 

processing.”   

As required by the CBA, the grievance does allege the group of employees affected,  the 

“basis for the grievance [,]and the corrective action desired.”  It also alleges violations of the FEPA 

and the CBA and states the requested remedies.  Neither the CBA nor the FSLMRS requires 

anything further. 

In VA, the Authority rejected the agency’s exception that the FSLMRS required grievances 

to include “actual facts about the employees involved and not mere generic allegations.” VA at 196.  

Thus, the Agency’s contention here that the grievance must be dismissed because it lacks the 

names of individuals, when the employees allegedly worked the overtime, and the amounts 

allegedly owed, is without merit. 

In sum, the Agency has sufficient information at this stage of the proceeding to satisfy the 

CBA and the FSLMRS.  Further detail can be worked out between the parties and with the 

undersigned Arbitrator in the merits phase of the arbitration. 

C. By negotiating production quotas with the Agency, the Union did not waive its right to 
pursue alleged FEPA claims. 

 

The Union is not precluded by its negotiation of productions quotas with the Agency from 

alleging that there are violations of Article 21 of the CBA, the FEPA of Title V, and OPM 
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implementing regulations.  The grievance alleges that the Agency has failed to pay proper 

compensation for overtime worked by OVLJ Attorneys-(Veterans) who “have worked and 

continue to work, at the direction and/or inducement of Agency management, outside of their tour 

of duty hours….”  The grievance makes no reference to the production quotas, which were the 

subject of the other grievance.  In any event, without regard to the production quotas, the Agency 

is responsible for the payment of overtime, if required by the CBA and law.  The parties will have 

the opportunity to litigate the validity of these allegations in the merits phase of the arbitration. 

VI. INTERIM DECISION 

For the reasons given above in Section V, the undersigned Arbitrator finds that the 

Agency’s challenges to the procedural arbitrability of this grievance lack merit.  Therefore, the 

Arbitrator denies the Agency’s Motion to Dismiss the grievance and retains jurisdiction over the 

underlying grievance should the parties be unable to resolve the matter. 

 
 
 
/s/ Rosemary Pye, Esq.  
Arbitrator 
March 22, 2022 
  
 


